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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board granted two Petitions for
Rehearing, one filed by the appellant, Amarjit (Jack) Saluja
(appel lant), who was dism ssed fromhis position as a Seni or \Water
Resources Control Engi neer (Senior Engineer), and the other filed
by the departnent that dism ssed appellant, the Water Resources
Control Board (Water Board or respondent).

Appel | ant was di sm ssed from his position as Seni or Engi neer
for witing anonynous letters to various officials affiliated with
the Water Board. The letters were nean-spirited and threatening
in nature and caused great distress to their recipients, as well

as to other enployees of the Water Board.
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The Adm nistrative Law Judge (ALJ) who heard appellant's
appeal issued the attached Proposed Decision sustaining
appel lant's dismssal, finding that appellant was the author of
the anonynous letters and that the charged m sconduct warranted
dismssal. |In the sane Proposed Decision, the ALJ al so found that

the Water Board had violated appellant's Skelly rights by failing

to provide appellant with a copy of a State Police investigation
report and consequently awarded appellant backpay up until the
date of the decision.

The Board originally adopted the ALJ's Proposed Deci sion, but
subsequently granted the appellant's and respondent's respective
Petitions for Rehearing at its July 20, 1993 neeting. Appellant
argues in his Petition for Rehearing that there is insufficient
evidence in the record to conclude that appellant wote the
letters. The respondent, on the other hand, argues that there is
sufficient evidence that appellant wote the letters and that
appel I ant shoul d not receive backpay because he was not entitled

to a copy of the State Police report prior to his Skelly hearing.

After a review of the record, including the transcript,
exhibits, and the witten arguments of the parties,' the Board
sustains appellant's dismssal and further finds that respondent
did not violate appellant's due process rights by failing to
provide a copy of the investigation report to appellant prior to

his Skelly hearing.
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FACTUAL SUMVARY

W find that the ALJ's findings of fact in the attached
Proposed Decision are free fromprejudicial error and adopt those
findi ngs as our own.

| SSUES

1. |s the charge of witing anonynous |letters supported by
a preponderance of the evidence?

2. Dd the Water Board violate appellant's Skelly rights
by failing to turn over the State Police investigation report?

DI SCUSSI ON

Sufficiency of The Evi dence

After a review of the record in this case, we are in
substantial agreenent with the conclusions of law found in the
Proposed Decision concerning the charge of authorship of the
letters and adopt those conclusions as our own. However, we
provide the follow ng discussion in response to the contentions
raised in appellant's Petition for Rehearing that there is
insufficient evidence in the record to sustain appellant's
di sm ssal

Appellant's main argunent is that forensic |I|inguistic
analysis (the process of determning authorship through the
exam nation of simlarity in syntax, style, punctuation and
grammar in two witings) is not a reliable science, and that the

Board i s m staken

! The parties did not request oral argument.
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in relying solely upon such an analysis to sustain appellant's
di sm ssal

In support of this argunent, appellant offered the testinony
of Dr. Finegan, a linguistics expert, who testified that the
respondent's expert wtness, Dr. Cerald MMnamn, erred in
concluding that appellant was the author of the letters because
Dr. McMenam n anal yzed only the appellant's witings and not any
other person's witings. More inportantly, Dr. Finegan testified
that forensic stylistic analysis can never be used to identify
aut horshi p of anonynmous witings as it is not a precise science;
there is always a possibility that a witing has been forged or
that simlarities noted between works are coincidences or sinply
the result of uses of |anguage which are common to nany peopl e.

In addition, appellant points to two cases, US. v. difford

(3rd. Cr. 1983) 704 F.2d 86 and U S. v. Hearst (9th Gr. 1977)

563 F.2d 1331, to support his contention that the |legal world has
grave reservations about using forensic linguistic evidence to
i dentify authorship.

In US v. difford, supra, 704 F.2d 86, the Ninth Grcuit

Court of Appeal reversed a trial court's ruling to exclude the use
of cursive correspondence in a crimnal trial to assist in proving
the authorship of a threatening letter. O significance to the
appellant is the fact that the trial court's record reflected that

both the expert w tness, a professor of psycholinguistics, and the
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F.B.1 agents responsible for forensic |inguistics, had represented
that forensic linguistic analysis could not be used as a positive

means of identification of an author. In US. v. Hearst, supra,

563 F.2d 1331, a judge refused to allow a forensic linguistic
expert to testify in a crimnal case, finding that the art of
forensic linguistics had not achieved general acceptance in the
scientific community and the potential for prejudice outweighed
any probative value to the evidence.

W do not accept appellant's argunment that these cases
prevent this Board fromrelying upon Dr. MMenanmn's testinony to
support a finding of authorship. As stated in the attached
Proposed Decision, there is |egal precedence for allow ng the use

of forensic linguistics in court. In US v. Pheaster (1976 9th

Cr.) 544 F2d 353, the Ninth Grcuit Court of Appeal upheld the
practice of forcing a crimnal defendant to give a handwiting
exenplar by way of dictating the words to him to see if his
spelling of certain words was simlar to the spelling used in an
anonynously authored ransom note, thus inplying that the evidence
was probative in determning the note's author. Simlarly, in
ot her cases, finders of fact have been allowed to make conpari sons
between a known docunent and an anonynous docunent based upon
grammar, spelling, punctuation and the 1like in determning

aut horship of the anonynous docunent. [See e.g. U S. v. Larson

(1979 8th Cr.) 596 F.2d 759; State v. Hauptmann (1935) 115 NIL

412 where juries were allowed to
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consider as evidence grammatical and spelling peculiarities in
known docunents which were shown to be simlar to those seen in
ransom notes.)

Even the case cited by appellant, US. v. difford, supra,

704 F.2d 86, noted that |inguistical evidence could be used to
prove that difford wote the anonynous |letters. In allowing a
sample of difford s correspondence to be admtted into evidence,

the court stated:

The correspondence which the government wanted to
present to the jury in this case is relevant. The
simlarities between the cursive correspondence [an
allegedly known witing] and the threatening letters
[the anonynmobus witing], particularly the unusua
m sspellings, clearly have sonme tendency to nmnake
Cifford s authorship of the threatening letters nore
probable. The evidence is thus adm ssible unless "it's
probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues or
m sleading the jury." |Id at page 90, citing Fed.R Evid
403.

Wiile the appellant correctly states that the Ninth Grcuit

in US. v. Hearst denied the admttance of expert testinony on

forensic linguistics on the grounds that it was nore prejudicia
than probative, we do not believe that that decision renders the
use of such evidence in this case unreliable. W note that Hear st
was a crimnal case where there was a greater burden of proof than
the instant case and there were additional constitutional concerns
entering into the balancing test. In this case, a civi

adm ni strative proceeding, we believe that the probative
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value of Dr. McMenamin's expert testinony outwei ghs any potentia
prejudice to the appellant.

I n concl usion, we believe that there is anple evidence in the
record to support a finding that appellant authored the anonynous
letters. Dr. McMenanmin's testinony concerning the simlarities of
witing styles and the common usage of Indian English was both
conmpel | i ng and conprehensive. Although we believe the Board woul d
have been justified in sustaining appellant's dismssal solely on
such evidence, we note that it was not the only evidence |inking
appellant to the letters. In addition to Dr. McMenam n's expert
testinony, there is also the testinony of appellant's co-workers,
Philip Guenberg, Arthur Swajian and Stuart Wnslow Gunmrer, who
testified that they believed, prior to know ng the outcone of Dr.
McMenam n' s anal ysis, that appellant was the author of the letters
based upon the facts and circunstances surrounding the letters and
the content of the letters thenselves. These witnesses testified
t hat appel |l ant was one of the few people in the Pal mDesert office
who would have had know edge of the facts contained in the
letters. Further, they testified that appellant was one of the
few people who stood to better his position if the letters were
taken seriously. Finally, there is the admnistrative hearing
transcript itself which reveals appellant's poor command of the

Engl i sh | anguage: his poor usage of granmar at the hearing was
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strikingly simlar to the poor grammar used by the anonynous
author of the letters.

Gven the totality of the evidence in the record, we believe
that the Water Board net its burden of proving, by a preponderance
of the evidence, that appellant authored the derogatory anonynous
letters.

The Skelly Violation

In the California Suprenme Court case of Skelly v. State of

California (Skelly) (1973) 15 Cal.3d 194, the court set forth

certain procedures that a public enployer nust follow to satisfy
an enpl oyee's procedural due process rights:

At a mnimm these prerenoval safeguards nust include
noti ce of the proposed action, the reasons therefore, a
copy of the charges and nmaterials upon which the action
is based, and the right to respond, either orally or in
witing, to t he aut hority initially i mposi ng
di sci pline. (Enphasis added.)

Pursuant to Skelly, the SPB enacted Rule 52.3 which provides
t hat :

(a) Prior to any adverse action...the appointing
power...shall give the enployee witten notice of the

proposed action. This notice shall be given to the
enpl oyee at least five working days prior to the
effective date of the proposed action....The notice
shal | i ncl ude:

(1) the reasons for such action.

(2) a copy of the charges for adverse action

(3) a copy of all materials upon which the action is

based.

(4) notice of the enployee's right to be represented in
proceedi ngs under this section, and

(5) notice of the enployee's right to respond..
(Enphasi s added.)
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In the Proposed Decision, the ALJ found that the Water Board
violated appellant's Skelly rights by failing to provide himwth
a copy of an investigation report prepared by the California State
Police in connection with an investigation into the anonynous
letters.

The record reveals that when the anonynous |letters began
appearing, the first and only suspect was an enpl oyee naned Ron
Rodriguez. In 1988, the Executive Oficer, Phil Guenberg, asked
for the State Police's assistance in determ ning whet her
Rodriguez was responsible for the anonynous letters, as well as
for various acts of msconduct occurring around the office. The
State Police conducted an investigation, but ultimately failed to
positively identify the author of the letters.

I n Septenber of 1989, Phil Guenberg, the Executive Oficer,
received a copy of a State Police investigation report which had
been witten by the State Police officer who had conducted the
i nvestigation of Rodriguez. In this report, the officer had
witten a summary of several interviews he had with various people
at the Water Board concerning the anonynous letters as well as
ot her incidents that had occurred at the Water Board. Al of the
nanes of persons interviewed were redacted fromthe report so that
Gruenberg was not able to determine with certainty which persons
were interviewed. G uenberg decided that this report was
wort hl ess and put it aside, not reviewing it or referring to it at

any tine,
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even after appellant becane the subject of investigation. He did
not share this report with anyone, except the |egal departnent at
t he Water Board.

Despite the fact that Gruenberg did not review this report or
consider it in taking adverse action against appellant, the ALJ
found that appellant was entitled to a copy of the report prior to
his Skelly hearing pursuant to the Board' s Precedential Decision,

Karen A. Johnson (1992) SPB Dec. No. 92-02. Upon review ng the

matter, we conclude that the instant case is distinguishable from
Johnson and find that the Water Board did not commt a Skelly
violation by failing to provide the report to appell ant.

As noted in Ronald J. Kraener (1994) SPB Dec. No. 94-11, the

finding of a Skelly violation in Johnson was based on a nunber of
di screte facts. In that case, the adverse action taken against
Johnson rested entirely on the testinony of one eyewi tness. The
departnent had directed its Senior Special Investigator to
investigate allegations of patient abuse against Johnson and
prepare a report for the executive director, who was the deci sion-
maker in Johnson's adverse action. The report failed to
corroborate the statenments of the only w tness agai nst Johnson.

The executive director reviewed the report in connection wth
Johnson' s adverse action. Based on these facts, we found that

Johnson was entitled to the report.
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As further noted in Kraenmer, the purpose of a pre-termnation

hearing was addressed by the U S. Suprenme Court in O eveland Bd.

of Educ. v. Louderm ||l (1985) 470 U S. 532:

[Tlhe pretermnation hearing need not definitively

resolve the propriety of the discharge. It should be

an initial check agai nst m st aken deci si ons- -

essentially, a determnation of whether reasonable

grounds to believe that the charges against the

enpl oyee are true and support the proposed action. Id.

at p. 545.

In Johnson, the investigator's report should have been
provided prior to Johnson's Skelly hearing because it could have
been hel pful in determ ning whet her reasonable grounds existed to
support the adverse action. Unlike the case in Johnson, however,
the instant case involves a State Police investigation that did
not focus on appellant as the subject of a potential adverse
action. In fact, the report was witten a long tine before
appel l ant was the subject of investigation and all proper nanes
were blocked out in the report, rendering it basically useless in
determ ning whether there were reasonable grounds to support the
char ges agai nst appel | ant.

Additionally, the executive director in Johnson reviewed the
i nvestigation report in connection with nmaking a determ nation as
to whether to issue an adverse action against Johnson. In this
case, the investigation report was not reviewed or considered by
Gruenberg as part of the decision-making process in appellant's

adverse action. Accordingly, we find that the investigation

report
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witten by the State Police was not one of the materials upon
whi ch "the adverse action was based” and respondent did not commt

a Skelly violation in failing to provide appellant with a copy of

the report prior to his Skelly hearing.
CONCLUSI ON

The Board sustains appellant's dismssal, finding that a
preponderance of the evidence supports the allegation that
appel l ant authored the anonynous letters. The Board finds no
Skelly violation by virtue of the Water Board's failure to provide
appellant wth the State Police's investigation report.
Accordi ngly, appellant has no right to receive backpay.

ORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, and pursuant to Governnent
Code sections 19582, it is hereby ORDERED that:

1. The adverse action of dismssal taken against Amarjit
(Jack) Saluja is hereby sustained.

2. This decision (along wth the attached Proposed
Decision) is certified for publication as a Precedential Decision

pursuant to CGovernnent Code section 19582.5.
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STATE PERSONNEL BQARD

Ri chard Carpenter, President
Lorrie Ward, Vice President
Alice Stoner, Menber

Fl oss Bos, Menber

Alfred R Villal obos, Mnber

* * * * *

| hereby certify that the State Personnel Board made and

adopted the foregoing Decision and Order at
May 2-3, 1994.

its nmeeting on

GLORI A HARMON
doria Harnon, Executive Oficer
St at e Per sonnel Board




BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal by

AVARII T (JACK) SALWJA Case No. 30082
From di sm ssal fromthe position of

Seni or Water Resources Control Engineer
with the Water Resources Control Board
at Pal m Desert

N’ N N N N

PROPOSED DECI SI ON

This matter cane on regularly for hearing before Byron Berry,
Admi nistrative Law Judge, State Personnel Board, on March 24 and 25, 1992,
at Palm Desert, California. Final briefs and points and authorities were
submitted on Novenber 30, 1992.

The appellant, Amarjit (Jack) Saluja, was present and was
represented by
Stephen D. Beck, Staff Consultant, Professional Engineers in California
Gover nnent .

The respondent was represented by Ted Cobb, Attorney, Wter
Resour ces Control Board.

Evidence having been received and duly considered, t he
Admi nistrative Law Judge nakes the follow ng findings of fact and Proposed
Deci si on:

I

The above dismssal effective July 19, 1991, and appellant's

appeal therefrom does not conply with the procedural requirenments of the

State Cvil Service Act. In Skelly v. State Personnel Board (1975) 15 Cal. 3d




194, the California Suprene Court set forth the
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procedures an enployer nust follow to conply with an enpl oyee's procedura
due process rights:

At a mninmm these prerenoval safeguards nust include

noti ce of the proposed action, the reasons therefore, a
copy of the charges and materials upon which the action
is based, and the right to respond, either orally or in
witing, to the authority initially inposing discipline.

Pursuant to Skelly, the State Personnel Board (SPB) enacted SPB
Rul e 52. 3 which requires that:

(a) Prior to any adverse action. . .the appointing
power. . .shall give the enployee witten notice of the
proposed action. This notice shall be given to the
enpl oyee at |east five working days prior to the effective
date of the proposed action. . . .The notice shall include:
(1) the reasons for such action
(2) a copy of the charges for adverse acti on,
(3) a copy of all materials upon which the action is
based,
(4) noti ce of the enployee's right to be represented in
pr oceedi ngs
under this section, and
(5) noti ce of the enployees' right to respond.

The State Police did an investigation of sone anonynous letters in
1989. On Septenber 25, 1989, a report was submtted to Executive Oficer

Phillip Guenberg, which discussed the results of the investigation. The

report was, at best, inconclusive as to the identity of the witer of the
anonynous |letters. It consisted of statenents of people who were
interviewed, with all the names in the report blacked out. No definitive

conclusions were drawn about the identity of the witer of the anonynous
letters. M. Guenberg did not share the report with any one except the
Departnental attorneys in Sacramento. There was no evidence that the
Departnment relied on the report to prepare the adverse action against the
appel | ant .

Evi dence about the existence of the report surfaced in the

appel lant's SPB heari ng. At that tinme, the appellant was provided with a



copy of the report. He waived his right to
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delay the hearing in order to fully investigate the report.

SPB Rule 52.3 inplenents pertinent holdings in the Skelly case.
It requires the Departnent to provide a copy of all materials upon which the
action is based, in addition to other requirenents.

It could be argued that there was no Skelly violation in this
matter because the State Police report, which was not given to the appell ant
at the tinme that he received the adverse action, was not actually relied on
by the Departnent to prepare the adverse action against the appellant.

However, the SPB case of Karen A. Johnson, Case No. 27504, a Precedenti al

Deci sion, appears to be on point. In that case, the Departnent directed its
Senior Special Investigator to investigate the allegations against the
appel | ant . The investigator conducted an investigation and submtted a

report to the Executive Director, prior to an adverse action being issued

agai nst the appell ant. Neit her the appellant nor her representative were
aware of the existence of the report until it was discussed at the SPB
heari ng. The Departnent argued that the report nerely summarized the

al l egations and contained no conclusions regarding the alleged conduct of
the appellant nor recomendations regarding the propriety of an adverse
action. As a result, the Departnent contended that the adverse action was
not "based" on the report, and that the appellant was therefore not entitled
to see it.
In the above indicated Precedential Decision, the SPB disagreed
with the Departnment's position and stated the foll ow ng:
"The report was reviewed by the Executive Director in connection
with the adverse action. The fact that the investigation did not

corroborate Long's allegations was relevant to the appellant's ability



to convince the Skelly officer to nodify or revoke the adverse acti on.
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The appellant was entitled to receive the report along with the ot her

docunents that were provided to her prior to the Skelly hearing . "
In the current case, the report was reviewed by the Executive Oficer

in connection with the anonynous letters. The investigation at that tine,
did not conclude that the appellant was the witer of the anonynous |etters.
It could be argued that the fact that the investigation did not conclude
that the appellant was the witer of the anonynous letters was relevant to
the appellant's ability to convince the Skelly officer to nodify or revoke
the adverse action, and that the appellant was entitled to receive the
report along with the other docunents that were provided to himprior to the
Skelly hearing. It is found that the appellant was entitled to receive that

investigative report prior to his Skelly hearing. Such a finding is

consistent with the Karen A. Johnson, Precedential Decision in SPB Case No.

27504.
The remedy for a Skelly violation is back pay fromthe effective date
of the adverse action until the date that this decision is filed by the

State Personnel Board. Barber v. State Personnel Board, 18 Cal. 3d 395.

I
The appellant has worked as a Senior Water Resources Control Engineer
and an assistant Engi neering Specialist Sanitation since his appointnment on
January 17, 1977. Effective May 22, 1991, he received an Oficial Reprimnd
for insubordination, inexcusable neglect of duty, inefficiency, inexcusable
absence without |eave, and willful disobedience.
1]
The Notice of Adverse Action alleged that the appellant w ote nunerous
vi cious anonynous letters to the Executive Oficer, the Regional Board

menbers, and ot hers.



(Saluja continued - Page 5)
IV

Bet ween June 1987 and October 1990, the appellant wote anonynous,
obscene letters to individuals at the Colorado R ver Basin Regional Water
Quality Control Board (Regional Board), the State Water Resources Control
Board (SWRCB), and other public and private agencies. Al of the anonynous
letters were typed on a typewiter by the appellant. In conpliance wth
CGovernnents Code Section 19635 (statute of limtations) the Adm nistrative
Law Judge nodified the adverse action to conply with 19635 by limting the
al l egations to those which occurred between July 12, 1988 and Cct ober 1990.

A serious and contentious |egal dispute arose as to whether or not a
forensic linguistic expert could use the anonynous letters witten prior to
July 12, 1988, to help determne the identity of the witer of the anonynous
letters witten after July 12, 1988. Points and authorities from both sides
were submtted. Pertinent laws and findings will now be di scussed.

An expert w tness nmay use evidence which is not otherw se adni ssible as
the basis of an expert opinion. Additionally, evidence of other uncharged
m sconduct may be used to show the identity of the perpetrator. 1In neither
case does the statute of Iimtations preclude the use of the evidence.

EXPERT W TNESSES MAY RELY ON ANY LEGALLY RELEVANT EVI DENCE, EVEN IF |IT

'S NOI' OTHERW SE ADM SSI BLE
California Evidence Code, Section 801, states:

If a witness is testifying as an expert, his testinmony in the form of

an opinionis limted to such an opinion as is:
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(a) Related to a subject that is sufficiently beyond conmon experience
that the opinion of an expert woul d assi st
the trier of fact; and
(b) Based on matter (including his special know edge, skill
experi ence, training, and education) perceived by or
personally known to the witness or nade known to him at or before the

hearing, whether or not adm ssible, that is of a type that reasonably

may be relied upon by an expert in formng an opinion upon the subject
to which his testinony relates, unless an expert is precluded by |aw
fromusing such matter as a basis for his opinion. [Enphasis added.]
Simlar |language is used in the Federal Rules of Evidence,
Section 703:
The facts or data in the particular case upon which an expert bases an
opi nion or inference may be those perceived by or made known to him at or
before the hearing. |If of a type relied upon by experts in the particular

field in form ng opinions or inferences upon the subject, the facts or data

need not be adm ssible in evidence. [Enphasis added.]

UNCHARGED M SCONDUCT NMAY BE ADM TTED TO
PROVE THE | DENTI TY OF THE DEFENDANT W THOUT
REGARD TO THE STATUTE OF LI M TATI ONS
Cal i fornia Evidence Code, Section 1101, provides, in part:
(a) Except as provided in this section and in Sections 1102 and 1103,
evidence of a person's character or a

trait of his or her
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character (whether in the form of an opinion, evidence of reputation

or evidence of specific instances of his or her conduct) is

i nadm ssi ble when offered to prove his or her conduct on a specified

occasi on.

(b) Nothing in this section prohibits the adm ssion of evidence that a
person conmtted a crime, civil wong, or

other act when relevant to prove sone fact (such as notive,

opportunity, intent, preparation, plan, know edge, identity, absence of

m stake or accident...) other than his or her disposition to commt

such an act.

The case of US. v. Anzalone(1986. 1st Gr.) 783 F2d10, dealt wth

charges of insurance fraud. The defendant had engaged in a simlar pattern
of filing false clains with other conpanies sone years before. The court
admtted the evidence of the prior fraudulent clainms to show a pattern and
determine the identity of the perpetrator. Wen the defendant objected that
evidence of the other clains should be excluded because the statute of
l[imtations had run, the court replied that while the normal standards of
rel evancy should apply, "evidence is not rendered inadmssible sinply
because it relates to a period when prosecution is barred by the statute of
[imtations.”

In Black Law Enforcenment Oficers v. Gty of Akron (1987, 6th Cr.) 824

F2d 475 the issue was racial discrimnation in pronotions within the Akron
Pol i ce Depart nent. The statute of limtations for such actions was one
year; but, plaintiffs sought to introduce evidence of older, uncharged acts
of discrimnation in order to prove that a pattern existed. The trial court
excl uded the evidence but was reversed on appeal
It is clear that the district court erred in using the statute of
l[imtations to bar the adm ssion of evidence. The function of a

statute of limtations is to bar stale clains. American Pipe & Const.
v. Uah, 414 U S 538, 554, 94 S. . 756, 766, 38 L.Ed.2d 713 (1974).
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"The statute of Iimtations is a defense..., not a rule of evidence."
US. v. Ashton, 509 F.2d 793, 798 (5th Gr.), cert. denied, 423 U S
829, 96 S.Ct. 48, 46 L.Ed.2d 47 (1975). The decision whether to admt
evidence is based on its relevancy and probativeness, see Fed.R Evid.
401 and 403, not on whether the evidence is derived from events that
occurred prior to a certain tinme period.

824 F.2d at 482-483

Most of the cases dealing with uncharged conduct are fromthe crimnal
courts; but, it is clear that the issues discussed above apply wth equal
validity to civil cases.

Feat herstone v. Estelle (1991, 9th CGr.-Cal.) 948 F.2d 1497

Bl ack Law Enforcenment O ficers Assn. v. Cty of Akron, supra.

Based on the above discussion, it is found that it is legally rel evant
to consider the anonynous letters witten prior to July 12, 1988, as part of
the basis of an expert opinion. Mreover, it is legally relevant to exam ne
earlier identical instances of msconduct for the purpose of show ng the
identity of the witer of the anonynous letters witten after July 12, 1988.
The forensic linguistic expert concluded that all of the letters witten
before and after July 12, 1988, were witten by the appellant.

Vv

In Septenber 1990, the appellant wote an anonynous letter to the
Desert Water Agency which was received by General Mnager, Jack oerle. The
|etter accused Phil Guenberg of saying the following about the Board
Chai r man:

"I conpared Stu, who controls all Board nmenbers with other nenbers. |
concluded that Stu's qualifications and experience is quite inferior to that
of others, and still he is the conmander . . . Mdst of our Board Menbers
shoul d be considered a trash in supporting environnental issues as conpared
to the Victorville or Santa Ana Regi ons".

This was an attenpt to destroy an inportant working relationship between the

Regi onal
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Board and an outsi de agency.
\

In August 1990, the appellant wote an anonynous letter to State
Audi tor Ceneral, Thomas Hayes, in which he accused Executive Oficer, Phil
Gruenberg, of stealing a State vehicle and selling it in Mexico. He falsely
stated that he was not a State enployee, and signed the letter "D sturbed
Taxpayers of Calif."

I n Septenber 1990, he wote an anonynous nmenorandumto the Chief of the
SWRCB, accusing Board nenber Stu Gumer, of taking bribes from Phil
Gruenberg in order to appoint M. Guenberg to the Executive Oficer
posi tion of the Regi onal Board.

In Septenber 1990, he wote an anonynous note to SWRCB Chairman, Don
Maughan. The mnmessage was entitled "Private Message From Phil." The
appel lant m srepresented hinself as Phil Guenberg. The note attenpted to
make it appear that M. Guenberg was highly critical of SWRCB nenber, Ted
Fi nster.

These accusations were false and were made to create distrust of the
Executive Oficer and the Regional Board nenbers, and to discredit the
Regi onal Board.

VI |

In Cctober 1990, the appellant wote additional anonynous |letters
including a letter to the Chair of the SWRCB in which he referred to M.
Gruenberg, the Executive Oficer, as "ignorant scum” He referred to M.
Guenberg's wife as a "slut." He also attacked other staff nenbers at the
Regi onal Board office.

In Septenber 1990, he wote an anonynous letter to the Desert Water
Agency. The letter claimed to be "the jist (sic) of a conversation that
Phil (Guenberg) had when we sat down for a beer.” It letter stated that

M. Guenberg had accused one nenber of the
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Regi onal Board of purchasing his |aw degree. It also stated that the
Regi onal Board's Chairnman was inferior to the other Regional Board nenbers.
This letter contained false information which attenpted to harm the
reputation of the Executive Oficer with an outside agency that works
closely with the Regional Board.

VI

Ni net een anonynous letters were witten between June 1987 and Cctober
1990. Art Swajian was the Executive Oficer when the letters were initially
received. The letters made him extrenely upset. He had planned to retire
in June 1990. He retired in Decenber 1988. Hs early retirenent was
partially due to the letters. The letters caused a lot of friction in the
office. The letters were an attenpt to force Art Swajian out of office
The witer was trying to put hinself in a position to be considered for the
Executive Oficer position.

An investigation was conducted in 1988, by managenent and the State
Police with inconclusive results. The focus of the investigation was
initially on Sr. Water Resource Control Engineer, Joe Rodriguez, who was
denmoted in February 1989, for reasons not related to the letters. He
appeal ed his denotion; and, an agreenent was reached which allowed himto be
reinstated to his position, but not as a supervisor. |In the investigation,
it was eventually concluded that M. Rodriguez did not wite the letters.
It was also determined that he would not send a letter to the Auditor
Ceneral stating that he was doing illicit things on State tine. There were
ot her reasons why it was considered to be illogical for M. Rodriguez to
wite the letters.

Wen M. Swajian retired fromhis position as Executive Oficer at the
end of 1988, Phil Guenberg was chosen to be the new Executive Oficer. He
suddenly becane the target for abuse in the letters. After M. Guenberg

took disciplinary action in 1989, agai nst
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M. Rodriguez for reasons that were unrelated to the anonynous letters, M.
Rodri guez' nanme was seldomused in the letters.

In March 1989, the Departnent's counsel, Joan G ay-Fuson, suggested
that the appellant wote the letters. She found simlarities in the witing
style of the appellant and the witing style in the anonynous letters
After rethinking the matter, Executive Oficer, Phillip Guenberg, also
concl uded that the appellant wote the anonynous |etters.

It was felt that the witing in the letters was of British origin. The
British version of the English |anguage was used in the letters. The
appellant is fromliIndia where the British version of the English | anguage is
witten and spoken. More specifically, the anonynous letters were witten
in Indian English. Qher enployees with an Indian English background were
considered and elimnated as suspects because they were not in a position to
becone the Executive Oficer. The appellant had an Indian English
background, and was in a position to be considered for that position.

The Department of Justice conducted an investigation and came up wth
i nconcl usive results. The investigator for the Departnent of Justice
suggested that a linguist be retained to assist in the investigation. A
[ ingui st was hired; and, the investigation focused on the appellant.

Samples of the appellant's work related witings were collected,
copi ed, and exam ned. The appellant and other enployees were required to
submt nonthly section summary reports. The reports and other witings of
t he appellant were conpared with the witing in the anonynous letters. The
investigator and the |inguist concluded that the appellant wote the

anonynous letters. The appellant was subsequently term nated.
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I X

At the hearing, the primary evidence consisted of testinobny from two
opposing, extremely well qualified linguists who were Professors of
Linguistics at the California State University at Fresno and the University
of Southern California in Los Angeles. Both of these gentlenen are
considered to be sone of the nost qualified people in the linguistics field.

They have published nunmerous articles on linguistics; and, they have
testified as experts in the field on nunerous occasions, often against one
anot her.

Li nguistics is the study of the nature and structure of human speech
Stylistics is a method of determning the authorship of witten material
after conparing it with a known sanple. It is the scientific study of
patterns of wvariation in witten |anguage. Both experts have in depth
training and experience in stylistics.

Dr. CGerald McMenami n testified as the respondent's expert w tness. He
teaches linguistics at the California State University at Fresno. Dr.
Edward Finegan testified as the appellant's expert w tness. He teaches
linguistics at the University of Southern California.

The anonynous letters consisted of approximtely 21 typewitten pages.

The known witings of the appellant consisted of approxinmately 148 pages of
menor anduns, letters, and office notes. The anonynous letters and the
appellant's witings both have a large and wunique set of style
characteristics in the areas of format, spelling, syntax, and other simlar
witing styles. Dr. McMenamin found that the block of isolated individua
features of witing style fornmed identification features strong enough to
establish a comobn authorship between the anonynous letters and the
appel lant's witings. He concluded that the frequency, type, and unique
conbi nation of style features found in both sets of witings are sufficient

to establish a comon authorship of the anonynous letters and the
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witings.

Dr. McMenam n concluded that the set of Indian English class features
identified in both sets of witings is conpelling enough to establish that
both sets of witings were witten in Indian English. He al so concl uded
that the appellant, who is Indian and who wites in an Indian English style,
was the witer of the anonynous |etters.

Dr. McMenam n nade conparisons in four general categories: Typing or
witing conventions, spelling, syntax, and other witing conventions. Each
of these four categories was broken down into sections in which conparisons
were nmade with both sets of witings.

A.  Typing or Witing Convention

1. Spacing After End Punctuation in Typed Materi al

In the category of typing or witing convention the witer of the
anonynous |etters does not place 2 spaces after a period. The witer used
one space or no space after a period. The appellant used a simlar pattern
inthe only 2 typewitten docunents obtained fromthe appellant.

2. Spacing After Conma in Typewitten Material

Forty percent of the tine in the anonynous l|letters, the conma appears
with no space after it. There are also five instances of the coma
appearing with a space on its right and left sides in the anonynous |etters.
Simlar patterns were found in the appellant's known typing sanpl es.

3. Mssing Capital Letters

On nunerous occasions, the witer of the anonynous letters used a
small letter when a capital letter should be used. A simlar pattern

occurred in the appellant's witings.
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4. Superfluous Capital Letters

The writer of the anonynous letters often capitalized the first letter
of a word that normally does not need a capital letter. This was apparently
done to enphasize a word. There were nunerous exanples of this in the
appel l ant's known writings.

5. Single Capitalized Wrds in a Small Letter Environnent

The anonynous |etters enphasized sonme words or phrases by putting the

entire word or phrase in capital letters. This also occurred in the
appel lant's known witings. It occurred nost often in the anonynous letters
when sone cuss words were capitalized. In one of the known letters, the

appel lant capitalized the entire cuss word, but he deleted sone of the
letters of the word.

6. Abbreviations

The anonynous |letters and the appellant's known witings both contained
nuner ous abbrevi ations. Sone of the sane abbreviations appeared in both

sets of docunents. For exanple: E. QO for Executive Oficer, Cal and Calif

for California, ntg for neeting, Sacto for Sacranmento, and sub for subject.

O particular significance to Dr. McMenamn was the term Cal to abbreviate
Cal i forni a. Both sets of docunents wused this abbreviation wth sone
frequency.

7. Page Layout and Organi zation

Both sets of docunents have simlar organizational patterns. A
frequently used pattern was the use of nunbered lists. Another pattern in
both sets of docunents was the lack of indentation in the paragraphs.

Anot her identifying characteristic in both sets of docunents was the
use of the asterisk to the left of a word, phrase, or sentence to enphasize

a particular point.
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B. Msspellings

1. Sanme Wrd M sspel | ed

There were nunmerous msspellings in both sets of docunents. The
following msspellings were found in both sets of docunents:
bel ei ve (believe) preperation (preparation).

2. Sane Types of Spelling Errors in Both Sets of Docunents

Single letters were inproperly used when double letters should have
been used (as an exanple, possesses was spelled posesses). This pattern
occurred in both sets of docunents. E was used when the word should have
been spelled with an ie. (Believe was spelled bel eive).

In both sets of docunents, the vowel e was inproperly inserted in front
of anr. (angery for angry and arbiteration for arbitration).

Anot her m sspelling pattern occurred when a vowel was msspelled. This
occurred 5 tines in the anonynous letters and 6 tinmes in the known
docunents. For exanple, quantities was spelled quantaties; and, surplus was
spel | ed surpl as.

The known docunents and the anonynous | etters had numerous instances of
leaving a single letter out of a word. An exanple of this was the spelling
of enpl oyee whi ch was spelled as enpl yee.

Anot her m sspelling pattern occurred when a whole syllable was | eft out
of a word in both sets of docunents. D scontent was spelled as discont in
t he anonynous |etters. In the known docunents, expeditiously was spelled

expedi ously, and incidentally was spelled incidently.
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There were instances where the final letter of a word, the d, was |eft
out. In the anonynous letters, and was witten as ann; and, prejudiced was
witten as prejudice. In the known docunents, standards was spelled
standars; and m nd was spelled m ne.

3. British Spellings

The appellant is from India; and, he uses Indian English in his known
docunents.

The presence of British spelling in the anonynous letters is a
characteristic of [Indian English. The British spellings of behaviour
(behavior) and licence (license) were used in both sets of witings.

O her British spellings in the anonynous letters are the words, favours
and favouri ng. In the known docunents, the word, nodelling is another
exanple of a British spelling.

C. Syntax

1. Mssing Inflection - s

There were nunerous instances in both sets of docunents where the s
whi ch should be at the end of the word, was m ssing.

In the anonynous letters, the word sell was used when, sells should

have been used; and the word continue was used for the word, continues.
Al so, in the anonynous letters, Carl Jr. is used in place of Carl's Jr; and

coco is used in place of coco's. The anonynous |etters contai ned nunerous

instances where plural nouns were incorrectly witten without an s, as
indicated in the foll ow ng exanpl es:

File (Files)

two met hod (net hods)

5-6 year ago (years) bad feeling (feelings) call that are (calls) all

applicant (applicants) |laws and regul ati on (regul ations)
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various project (projects) a series of reconmendation (reconmendations)

Fact (Facts)

2. Mssing Article

The absence of the articles a, an, and the was the nost frequently
occurring grammati cal characteristic shared by the anonynous letters and the
known writings. There were nunmerous instances in both sets of witings of
m ssing articles.

3. Intrusive Article

An intrusive article is one that is used where it should not appear.
They occur in both sets of docunents, but not as frequently as the m ssing
article. Its significance reflects the article problem in both sets of
wWitings.

Exanpl es of the intrusive articles:

Anonynous Letters

a credit
a great difficulty
a trash

Known Wi tings

seek a $5,000 fromgive a good consideration

4. Non-Standard Preposition Use

In both sets of witings, the wong prepositions were used. There were
nunmerous instances where the preposition at was incorrectly used. Q her
prepositions incorrectly used were to, of, for, and in.

5. Separate Wrds Typed or Witten Toget her

Both groups of witings contain words that are inproperly joined

together. Upto,
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outof, and wuptil, are exanples of words that were incorrectly joined

together. Qher exanples are forthis, overexpenditures, ofany, itis,

andsanpl es, areasssubj ect and Sanj ose

6. Conpound Wrds Typed or Witten Apart

In contrast to the separate words typed or witten together, both sets
of docunents contai ned conpound words that were typed or witten apart. The
word may be was found in both sets of docunents. Lip stick and any nore are
ot her exanples of conpound words that were typed or witten apart in the
wWitings.

7. Use of Non-Count Nouns as If They Wre Count Nouns

The witer of the anonynous letters and the appellant both have
difficulty with non-count nouns, which are nouns that cannot appear in a

plural form Evils, mschiefs, and equi pnents are exanples of the non-count

nouns found in both sets of witings.

8. Single Wrd Verbs In Place of Two-Part Verbs

Bot h groups of witings used a single-word verb for what would nornal ly
be a two-part verb. Here are sone exanples of the single word verbs that
were inproperly used in the witings:

listens (listens to)

asks (for asks for)

paid (for paid for)

filled (for filled out)

9. Sentence-Initial Adverbs and Conjunctions

Adverbs that are wused at the beginning of a sentence are used

frequently in both sets of docunents. Additionally, but, however, so, and

therefore are found in both sets of witings. Dr. MMnamn found it

significant that a |l ot of those types of adverbs were
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avai l abl e; but, only a few were used in the witings.

10. Sentences Wth No Subject Expressed

Anot her significant feature of both sets of witings was the use of
sentences wth subject not expressed. Here are sone exanples of such
sent ences:

when (you) retire

(He) Runs to | ower

(I't) Seenms to us that

as (1) supervise others

11. Mssing Direct Cbject Pronouns, Especially "It"

Both sets of witings used transitive verbs which required direct
objects. The witings have instances of transitive verbs being used w thout
the object when the object is a pronoun, especially "it." Here are sone
exanpl es of the m ssing direct object pronoun.

wote (wote it)

i nformati on about (about it)

nmentioned to (nmentioned it to)

t hreat ened (threatened then)

appreci ate (appreciate it)

provi de (provide then)

12. Direct Di scourse for I|Indirect

Dr. MMenamn concluded that both sets of witings used direct
di scourse or questions when indirect discourse or questions should have been
used. The witings also included nunmerous direct statenents and questions

when the indirect formshould have
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been wused. There were nunerous exanples to support Dr. MMnann's
concl usi ons. "When can | |eave for vacation?" This is an exanple of a
direct question. "He asked when he could |eave for vacation.” This is an

exanpl e of the indirect statenent which should have been used.

13. Non- Standard Sequence of Tenses

The witer of the anonynmous letters had difficulty followng the
sequence of tense rules of Standard English. The appellant had the sane
probl em which was clearly indicated in the knowmn witings. Verb tenses nust

agree in Standard English when a main sentence contains a subordinate

cl ause.

For exanple, in the sentence, "Mary thought she will go," is incorrect
because the "will of the sentence nust change to "woul d* because the verb of
the sentence, "thought," is in the past tense. The sentence should read
“"Mary thought she would go." Both sets of witings contained nunerous

exanpl es of the verb tenses not agreeing when the main sentence contained a
subor di nat e cl ause.

D. Qher Witing Conventions

1. The Known Witings Contain Nunerous Above-line Insertions of Wrds

Sonmetines the arrowlike sign [/\] is used. Wen this sign is used, it is
used below the |ine. In one of 2 anonynous letters using the arrowlike
sign, the sign is used below the line. There are nunerous exanples of this
in the known witings.

2. Use of the Term"Foll owi ng" or "The Fol |l ow ng"

Both sets of docunents frequently use the term following or the
following to introduce a list, or to state what sonmeone sai d.

3. Simlar Content of Sonme of the Anonynous Letters and Sonme of the

Known
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Witings of The Appell ant

Here are sone exanpl es:

a. Frequent reference to "asshol e”

Known Witing - to hire this asshole
Anonynous Letter - But this asshole wll

b. Use of "fucking” as a nodifier of another word

Known Witing - neet with "F__king Norri ed
- no "FUC.ing" brain
Anonynous Letters - neet dearest Fucking Cheap Bastered
- YOU WLL LOCKI NG FUCKI NG CHEAP
c. Sex with J. B

Known Witing - howis J.B. in Bed:

Anonynous Letter - literally wanted to take turns to
FUCK her

- W think she got into his pants

d. Reference to Gary bei ng a honosexua

Knowmn Witing - Gary is honosexual, since he always uses |lip balm
just Iike wonmen use |ipstick.

Anonynous Letter - you know that gary is not a nan to face upto
anthing. He always uses seat not urinal which nen use.

e. ldentical Wrding

Known Letters - Gary is a white trash because .
- Ron said that Art is an old dog, and you cannot teach himany new

tricks.
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In the known witings of the appellant, he indicates that he is
guoti ng what sonmeone else said. However, that does not negate the simlar
construction of |anguage indicated in both sets of witings.

Anonynous Letters - you are a piece of trash .

- shoul d be considered a trash .

- That you are an old dog incapable of |earning new tricks.
I X

There are nunerous simlarities in the witing styles of the
appellant's witings and the anonynous |etters. The simlarities are so
nunerous that Dr. MMenam n concluded that there was a sufficient basis to
establish that both sets of witings were nade by the appell ant.

He found that both sets of witings contained nunerous definite
el ements of a form of English spoken in South Asia known as Indian English.

The English used on the Indian subcontinent of South Asia is a form of
English that differs fromother forns of English.

In India, a nunber of native | anguages are used |ike H ndi and Punjabi .
These |anguages have nmany of the characteristics that appear in Indian
Engl i sh. The simlarities between the appellant's witings and the
anonynous letters were witten in Indian English.

At the hearing, Dr. McMenamin identified the exanples of Indian English
found in both sets of witings. He also did a systematic analysis of
pertinent features of Indian English found in both sets of witings.

The evidence al so established that the letters were witten by soneone
who wanted Arthur Swajian's Executive Oficer job. The appellant was the
only Indian English speaking person at the office who was eligible to be

pronoted to that position after Arthur Swajian
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retired.

Dr. MMenamn found 26 categories of simlarity in the anonynous
letters and the appellant's witings. He concluded that the |arge nunber of
simlar characteristics and the strength of the characteristics in both sets
of witings indicated that the appellant was the witer of the anonynous
letters. The appellant denied witing the anonynous letters; but, his
denial was not credible in view of the weight of the evidence indicating
that he was the witer, as neticulously articulated by Dr. MMenan n. Hi s
conclusions are adopted by the Adm nistrative Law Judge. It is found that
t he appellant wote the anonynous letters.

The appellant's expert wtness, Edward Finnegan, has his Doctorate in
Li nguistics, and is also emnently qualified in the Linguistics field. He
conducted his own analysis of the -evidence and concluded that Dr.
McMenami n's investigation of the appellant was invalid because the appell ant
was the only person investigated. He believes that the Departnent's
investigation would have nore validity if other people had also been
investigated by Dr. MMenani n. He stated that it was not possible to
conclude that the appellant wote the anonynous letters if he was the only
person investi gat ed. He also stated that if nore than one person is
investigated, it can only be determned that a particular person is nost
likely the witer of the anonynous |letters.

Notw t hstanding Dr. Finnegan's opinion, it is found that the appell ant
wote the anonynous letters. There are nunerous civil and crimnal cases
that have been litigated in which findings have been nade concerning the
identity of a perpetrator where the investigation has focused on one person.

The conclusions and findings were not invalidated because the investigation

was only focused on one person.
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% % % %

PURSUANT TO THE FOREGO NG FI NDI NGS O FACT THE ADM NI STRATI VE LAW JUDGE
MAKES THE FOLLOW NG DETERM NATI ON OF | SSUES:

There were too nmany simlarities in the anonynous letters and the
appellant's witings to fail to reach the conclusion that the appellant
wote the anonynous letters. |In addition to the simlarities, Dr. MMnamn
provided a neticul ous and detailed analysis of the conparisons to pertinent
parts of both sets of witings which pointed to the inescapable conclusion
that the appellant wote the anonynous |etters. A significant feature of
those letters was the Indian English that was used that was identical to the
| ndi an English used by the appellant in his knowmn witings. The appellant's
denial that he wote the anonynous letters |lacks credibility in view of the
linguistic anal ytical evidence against him

There is legal precedent for the use of forensic |linguistics in court.

Bl ack's Law Dictionary (6th Ed., 1990) defines forenic linguistics as a
A technique concerned with in-depth evaluation of linguistic characteristics
of text including grammar, syntax, spelling, vocabulary and phraseol ogy,
which is acconplished through a conparison of textual material of known and

unknown authorship, in an attenpt to disclose idiosyncracies peculiar to
aut horship to determ ne whet her the authors could be identical. (P.648)

Wgnore states that traits such as spelling, and the granmmatical use of
wor ds have been freely used to determ ne authorship. (2 Wgnore on Evidence
[3d ed.] #383 at 413.

The Am Jur. Proof of Facts states:

An especially fruitful field of investigation in identifying the typist
is the personal, literary, or stylistic irregularities or characteristics to
be found in the docunent. In the conposition of any extended nanuscri pt
nearly everyone betrays a fondness for certain words, phrases, or
punctuation marks, which produces a pattern of conposition that is unique.
Wth typists of average skill, certain characteristic transpositions find

their way into any manuscript of length. (20 Am Jur. Proof of Facts, #20,

at 286- 287).
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The Federal Rules of Evidence specifically permt authentication of
di sputed docunents through consideration of "appear ance, contents,
substance, internal patterns, or other distinctive characteristics, taken in
conjunction with circunstances.” Rule 901(b)(4).

Section 720 of the California Evidence Code provides:

(a) A person is qualified to testify as an expert if he has special

know edge, skill, experience, training, or education sufficient to

qualify himas an expert on the subject to which his testinony rel ates.

Against the objection of a party, such special know edge, skill,
experience, training, or education nust be shown before the w tness nay
testify as an expert.

(b) A witness' special know edge, skill, experience, training, or

education may be shown by any otherw se adm ssible evidence, including

his own testinony.

The evidence established that the appellant did, in fact, wite the
anonynous |etters. I nsubor di nati on, dishonesty, discourteous treatnent of
the public and other enployees, and other failure of good behavior either
during or outside of duty hours which is of such a nature that it causes
discredit to the enployee's agency or departnment have all been established
by the wei ght of the evidence.

* * * * *

WHEREFORE IT IS DETERMNED that the dism ssal taken by respondent against
Amarjit (Jack) Saluja effective July 19, 1991 is hereby sustained w thout
nodi fi cation.

Because of the Skelly violation previously discussed, the appellant is
entitled to back pay from the effective date of this adverse action, July
19, 1991, to the date that the State Personnel Board's decision is filed.

Said matter is hereby referred to the Admnistrative Law Judge and shall be

set for hearing on witten request of either party in the event the
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parties are unable to agree as to the anmount of back pay due the appell ant
under the provisions of Government Code Section 19584.
% % % %
| hereby certify that the foregoing constitutes nmy Proposed Decision in
the above-entitled matter and | recommend its adoption by the State

Per sonnel Board as its decision in the case.

DATED:  April 30, 1993.

BYRON BERRY
Byron Berry, Admnistrative Law
Judge, State Personnel Board.




